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: CASES 
ARGUED AND DETERMINED 


~ 


IN THE 
SUPERIOR COURT 


OF THE ~ 


‘TERRITORY OF ORLEANS. 


ann @ aa 
FALL TERM—1810—THIRD DISTRICT? 


DETOURNION vs. DORMENOMN. 


Dormenon, whilst Judge, and as such ex Faz, 1810: 
officio Sheriff, of the Parish of Pointe Coupée, _ Third District. : 
conceiving himself insulted by Detournion, while Dzrourmton 
he was engaged in selling, at auction, property Diente’ 
which he had seized, upon an execution issued ——__—— 
by himself, issued an attachment, and fined and One disturbing 
imprisoned him for the contempt. Detournion acting as sheriff, 








a parish judge 
having paid the fine and the costs of the prose- cond dee ol 


cution, brought the present action to recover the tempt. 
monies thus paid, with damages for the impri- 


» sonment. 


Davezac for the plaintiff.’ Although the de- 
fendant, as Parish Judge, was ex officio Sheriff, 
the two offices were distinct. An insult offered 
him while he was acting in the latter, could not 
be considered as a contempt of his authority in 


the former ; consequently the money, which he 
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Fart, 1810. has compelled the plaintiff to pay, has been lee q 
aoe psa _-gally received, and he is bound to refund it. 





D erounxios Fromentin, for the defendant. The defen. 


DormENoN. dant acted as Sheriff by virttie of his com. 
mission as Parish Judge. The two offices were 
inseparably united by law in his person, and de.” 
rived from the same appoiftment and commis. 7 
sion. © An insult offered to him while he wags ~ 
discharging his duty as Sheriff was a contempt 
his authority as a Judge ; as much so, as if offered 
when he was sitting on the bench for the trialof “% 
a-cause. Whether the behaviour of the plain u 
at the auction amounted toa contempt, isaques- 
tion of which the defendant had the exclusive , 
cognisance. The power to punish it, in this 
‘summary manner, was vested in Parish Judgesto 
enable them to support the dignity of the office, | 
The exercise of it was a judicial act, and if, in do 7 
ing it, the defendant misconceived his ae ; 
the error was a judicial one for which he is not 
liable to a suit. 


Davezac, in reply. This Court being the su» 7 
preme tribunal of the. territory, has constitution- 
ally a controlling power over all inferior Courts ; 
and magistrates. Whenever any of them err of 7 
act in a tyrannical or illegal manner, this Court * 
has the power’and is bound to correct the error “J 
end redress the injury. , 


5 3 4 


By the Court, Mattuews, J. & Lewis, J 
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The insult offered to the defendant, cannot be _ Fatt, 1810, 
Third District. 


considered as a contempt of his judicial authori- 


ty which he had power to ‘punish in this. manner, Detovrsrow 


‘This Court is bound to keep all inferior Courts 
and magistrates within the limits of their respec. 
tive powers, and to punish wilful transgressions 
of them. 


JUDGMENT FOR THE PLAINTIFS. 


ve. 
DorMENonN, 





FALL FERM—1810—THIRD DISTRICT, 


‘RULES OF COURT, 


+ 


Friday, 23d November, 1810. 


covaT RULES. Arr the request = on the application of a large 
majority of the members of the Bar, 4 


pee“ ee! é Ir rs ORDERED by the Court, that the follow, Ps 
ing Rules be adopted: viz. ; 


Ist. THAT before the first Monday i in Deceniay 
ber next, every person practising in this courtay 
Counsellor or Attorney, shall elect, whether he i 
will practice as Attorney or as Counsellor, for the 


term of one year from the time of such election: 


2d. Tar after the said first Monday in De.” 
cember next, no person shall -practice in this 
Court both as Counsellor and Attorney at the 
same time, 


% 
s 


3d. That the duty of the Attorneys shall be mo 
prepare, sign, and file all pleadings, to take out § 
writs, and citations, to see that all entries and i 
orders of Court be duly made, to superintend ~ 
the summoning of witnesses, and setting down — 
and preparing the cause for trial or argument, and q 
to make all motions in Court which require no q 
argument by the opposite party. 









_ rules thereon respectively obtained, dnd for what; ‘ “‘’ | o 
_ which said motions shall be taken up on their se- .” : 


- every such motign when continued shalll be placed 








RULES OF COURT. 






Ath. Tat it shall be the duty of the Counsel cou#r nutes, 
to examine and correct all pleadings when requir- 

ed by his Client or the Attorney, to manage and, 

argue every special motion, argument or trial. 



























5th. All persons applying for admission ta 
practice at this Bar, shall elect, at the time of 
making such application, whether they intend to 
practice as Counsellors or Attorneys, and the 
Judges expect that no one will apply to be ad- 
mitted as a Counsellor yntil he shall have prac- 
tised two years as Attorney, except such as have 
now commenced their studies with some practi- 
tioner at this Bar, 


“6th. Tat no person shall be puinaieieih to 
practice as a Counsellor in this Court who shall 
practice as a Counsellor or Attorney in the Parish 
Court of the City of New-Orleans ; this act not 
to extend to causes which may originate in the 
Court of Probates: wtcenie 


\ ye ges te ee 


Saturday, 2d February, 1811. CPi If 
OrvERED by the Court, that it shall be the a a 
duty of the Clerk to keep a Motion Docket, up- #+/« Jue he a , 
on which the gentlemen of the Bar shall place 7 44, + fea) Whe , 


their motions for argument, with the dates of the ,. . gle 
J c s i ‘oft 


A, 97 


niority, beginning with the motions for new trials, i¢*:  *~” 
to be then argued continued or dismissed, and 


at the foot of the said Docket. 
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FALL TERM—1810—-FIRST DISTRICT, 


I 
Fatt, 1810. Txt TERRITORY, vs. BENOIT. 


First District. : : 
\ ¥ Tae Grand Jury had found ‘an ae 


_—— against the defendant for. an assault with i inten 
Bexert — to murder, which is a capital offence, 








yey etal Derbigny moved to have him bailed, 


crime cannot be 4 
bailed. By the Court. ‘It cannot be done. _ Bail jig” 


never allowed in offences punishable. by death 
when the proof is evidert or the presumption | : 
great. On.a Coroner’s inquest finding a person © 
guilty of a capital crime, the Judges have ofea 
looked into the testimony which the Coroner is — 
bound to record, and when they have been of 
opinion that the jurors had drawn an illogical: 

_ conclusions, admitted the party to bail. But ag fs 
the evidence before the Grand Jury is not write 
ten and cannot be disclosed, the sanie discrétion 
and control cannot be exercised, and’ the judge | 
cannot help considering the finding of the Grand 
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Jury as too great a presumption of the defendant’s Fatt, 1810. 


Fi 
guilt to’bail him. We recollect no case in which —"~ us atid 
it was done. 7 Hupsow 
v8. 


GRIEVE. 





Cc J. Marshall who, on the examination of 
“Aaron Burr, had:admitted him to bail, concurred. 
in the opinion of the Court that he was no lon- 
ger entitled to that indulgence after the Grand. 
Jury found the bill against-him. 

BAIL DENIED. 


——D ©: 
HUDSON vs. GRIEVE. 


Tu1s suit was originally brought inthe Parish A parish judge 
Court, and before any decision made thereon, cones appear be 


was by consent remoyed into this Court. up by consent. 


The plaintiff — Moreau, the Parish : 
Judge. 


By the Court, Martin, J. alone. Judge Mo. 
reau cannot appear as counsel in this case. 
The act of 1808, chap. 30, sect. 8, prohibits a 
Parish Judge to appear “in any case of appeal 
from a decision had before him.” But the 
French part goes farther : it forbids him de s’y 
présenter pour les affaires qui auraient été déja 
portées a leur tribunal—to appear in any affair 
which may have been brought in their respective 
Courts. 

In this territory the lawa are passed 3 in both 
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Paty ito... the French and English languages, and the signas. d 

tures of the President and Speaker, as well as the 
—— approbation of the Governor—are put toa bill 

Cauuizr, drawn in each language. There are therefore | 

: two originals of the same stfength and validity, a | 

neither can control. the other—they must: be tas 

ken as two laws on the same subject and con. 

strued together: The parish judge being exclu- 

ded by the French part, is as well excluded as if 

he had been so in both originals. ' } 





—— 3 ae —— 


EARRAT ys. CARLIER:- 


"A cause wilt THE defendant prayed a continuance on an af- q 


be continued tho’ , H 1 ich . ' 
the plaintiff of. fidavit stating a certain fact which he expected 
fer to admit the to prove by the absent witness. 

witness would 


Swear toacer- Mazureau for the plaintiff. I will admit, at @& 
tain fact. 





the trial, the fact to have been sworn to by the : 
witness. 


Brown for the defendant. If the counsel for ~ 
the plaintiff will admit the existence of the fact © 
we have no objection to proceed to trial. Butif 
the fact is only admitted as if sworn to, and wit- 
v.esses are to be introduced to contradict it, by the 
detail of circumstances from which it is expect- 
ed to draw an inference that the fact cannot have 9 
existed, and cannot have been sworn to without ~ 
perjury, we will want the absent witness in order “J 
that by giving his testimony with the same par. = 


ES eereatinh? 
as 
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‘ roe . > be. Fatt, 1810. 
ticularity he may shew that he is entitled to be- _” Af District: 





© F . iief, Rae ct 

i x LARRAT 
eis é # 2¥ 7 en Vs. 
e) By the Court, Martin, J. ‘alone Wh Caniiei 


circumstances exist which give rise to suspect 
a that a party insists on the presence of his witness 
e at the trial, for the sole purpose of delay, the 
: court may impose terms on him. In this case, 
_ although the suit has been a’ considerable time 
on the docket, it does not appear that it ever was 
continued on the affidavit of the defendant. He 
has taken every legal means in his power to have 
the witness here, he not only subpoenaed him, 
but has taken process of attachment against his 
person, he may therefore demand the continuance 
ex debito justitia. . 
Ir any term could be imposed, perhaps those 
+ @. offered by the plaintiff’s counsel could not be 
@ _—_sconsidered too hard. I am however unable to- 
recollect any case in which the court has ever goné 
so far, in Great Britain or the United States: 
except in the state of Massachusetts in which, by 
a rule of the Supreme Court, the party praying 
a continuance, cannot have it, if his opponent of- 
fers what is now proposed to the defendant. 4- 
mer. Precedents, 570. 1am unwilling to say that 
this rule is an improper one, but, I cannot 
impose it in a particular case, in which the refu- 
sal to accept the terms is the only ground of 
suspicion. 


~~ 
Cae 








> 
go 


Vie nie” |g 
a 


ConTINUANCE GRANTED. 
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Fatt, 1810. Tue TERRITORY vs. ROSS. 
-First District. 
A 





Tackecons Tue defendant was found guilty, under the agg 
v8. of 1805, chap. 50, sect. 15, of aiding and assist. 
mpes. ing in the false making and counterfeiting a bank. 
Counterfeiting note of the bank of the U. States, the punishment 


anote of the bank a RE ife ¢ 

ofthe U. S.is an of which is imprisqnment for life at hard labour, 
offence against : 

the Esevicery. Aleaander for the defendant. The judgment 


Queens 





ought to be arrested. The fact stated in the in, 


dictment is an offence against the United States, 
8 Laws U.S. 257, for which congress has pro. 
vided a different punishment; imprisonment for 
a period not less than three, nor more than ten, 
years, and a five not exceeding five thousand dol. 
lars. Crimes against the United States are ex. 
clusively cognisable in their courts. 1 Laws U. 
S. 55. There being therefore two ‘laws on the 


same subject, the act of congress, which is the - 


supreme law of the land, Const. U. 8. art.6, des. 
troys the validity of the act of the territory. The 
subject being legislated upon by the U. States, 


the territorial legislature could not act on it. The ' ; F 
truth of this position appears from the act of ' 


congress which contains an express proviso spe- 
cially authorising the States to pass laws on the 


same subject, making an exception in this partie — 


cular to the general rule. Ezxceptio probat regu- 
tam. ‘The proviso is confined to the state legis- 


latures and does not extend to those of the terr& 


tories. The statute therefore on which the de- 
fendant is indicted and has been found guilty be- 


Lees ae siete 
Sn See ees SEES Eas Sk ea 
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ing contrary to the act of congress, the supreme 
law of the land, is void and of no effect. ft can- 
not support the court in giving judgment. 


The Attorney-General, Grymes. The proviso 
jn the act of congress preserving, to the courts of 
the individual states, a jurisdiction under the laws 
ef their respective states, over the offence made 
punishable under the act of congress, impliedly 
gecures the same advantage to the territorial 
courts and legislatures, which within their res- 
pective territories must have the same jurisdic. 
tion and power as are exercised in a state by its 
own courts and legislature, 


By the Court. The proviso, in the act of 
congress, seems to ‘have been introduced ra- 
ther to guard against a misconstruction of the 
enacting clause, than to create or preserve a right 
to the states. The passing counterfeited notes 
of any bank, to the people of any state, is an in- 
jury which they certainly possess the right of 


-preventing, and if the same act becomes hurt- 


ful also to the interest of the United States, they 
must also haye the power of preventing the com- 
mission of it, ‘The two rights may exist inde- 
pendently of each other, and the exercise of it 
on one part cannot prevent it on the other. 

Ir the States possessed the right of prevent- 
ing injury to their citizens from the making and 


passing counterfeited securities, they could not 


pe deprived of it by the passage of anact of con- 


First District. ~ 4 
\eeanialii im 


Bab Fn a 


Fatt, 1810. 


























TERRITORY 
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Ross. _ 




























"i438 


Fatt, 1810. 
* . First District. 





ANDRE’ 
V8. 
Bienvenu. | 
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gress intended'to guard their interest. The states 
could not be restrained in the choice of the — 
means which they may see fit to adopt. In some 
of the states, the forgery of bank notes isa capi. ~ 
tal offence, in others a high misdemeanor only, 
Ir does not appear to us that the validity of 
the act of this territory is in any degree impair, 
ed by the-act of congress. 


MorTion DENIED, 


/ 


ttt ae 


ANDRE’ vs. BIENVENU. 


The witness .Morron fora newtrial, on the ground of new 


must be named, 
and the nature of 
the evidence la- 
tely discovered, 


stated in order insu ficient, for it does not state the name of the: 


to obtain a new 
trial. 


Pa 





evidence discovered since the jtrial, 


Duncan, against the motion. The afhdavitis 


witness, nor the nature of the evidence. This 
court requires it before they will grant a commis. 
sion to take depositions. 


Ellery, contra, The act of 1805, ch. 26, sec. 
6, provides that a new trial shall be granted 
‘‘ whenever new evidence material to the cause 
‘¢ shall have been discovered after trial, which. 
*< the party by reasonable diligence couid not ’ 
“have discovered before.” The affidavit has 
brought the case within the very words of the 
law. It is all that can be required. 


By the Court. New trials are always in the 
discretion of the court, they ought to be enabled — 
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8g to judge of the materiality of the facts for. the Begs 

eG proof of which another trial is desired. We-re-. es 9 

7 quired it before a continuance was eranted in the ‘ca 

iv." 4 case of Mann & Bernard vs. Hunt & Smith, psqyiears. 
a gnte 22. 

of MorTion DENIED, | 

ly 


ED 6D aa 
MACARTY vs. BAGNIERES. 


By, the Court. On the sale of a negro it was If a redhibito- 
‘stipulated that the vendor would be liable to a 'y defect be mala 





- fide excluded the 
warranty, in the sole case of one of the maladies vendor remains 
¥ @ specified in the Civil Code, and the plaintiff states #4>!¢- 
that the negro was, in the knowlege of the de- 
a fendant, addicted to the habit of running away, a 
; circumstance which was not communicated to 
ca him. 
" » Tux defendant denies the habit imputed to the 
S. : : 
negro, and contends that if the fact be determi- 
‘ ned against him, yet the judgment of the court 
C. # = must be in his favor, because although the habit 
df of running away be a redhibitory vice, yet the lia- 
eo bility of the vendor, even in this case, is only an 
he incident, but not of the essence of the contract of 
ot sale, and that he might lawfully, and did, stipu- 
S| Jate that he should not be liable for this defect. 
1 Tr is in evidence that the negro was kept in 
jail for five months preceding the day of the sale, 
for running away; but the defendant contends that 


this is only one act‘of running away, which alone 




























150 


Farr, 1810. 
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does not constitute a habit. 
First District. ' But it appears that 
X 


, soon after the sale the negro ran away again, and — 





Macarty 
Vs. 
BaGniereEs. 


the two acts are considered by the plaintiff ag — 


evidence of the habit. - When the length of the 


confinement is considered, and when we reflect — 









eae =" 


that it terminated only by the sale, we must be. 


lieve that the defendant was conscious that the 
negro had such a habit or disposition to run away 
as rendered it dangerous to allow him that de. 


gree of freedom, without which a negro is of lit. © 


tle service. It appears also.that some time before, 
the defendant had been obliged to send the negro 
to jail, and we have no evidence, out of the de. 


fendant’s argument, of the nature of the fault he — 


had committed. Weare induced to conclude from 
the presumption which rises from the long ¢on. 
finement of the negro, and the unwillingness of 
the defendant to trust him out of jail, that the 


negro was addicted to running away, inthe know. 7] 


This is a redhibitory 
9, 367. 


ledge of the defendant. 
dk fect in the Civil Code, 35 
in the Roman law. 
and the plaintiff has cited a number of authorities 
from the Spanish jurists, 

Bur the defendant contends that the parties 
have a special contract ; the vendor has stipulated 


_ that he should not warrant against the defect come — 
plained of, and the plaintiff has impliedly renouns 


ced his right. 
In order thata redhibitory defect may be ex- 


It was sq — 
Servus fugitivus vitiosus, 


cluded from among those which give a right of ; 











de. 
lit. 
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action to the vendee, it must have beeriexcluded Fatt, 1810. 


First District. 
\ J 





in good faith by a particular clause. 

Tue exception is in good faith, when the ven- 
dor, ignorant that the thing sold has a particular 
defect, stipulates that he shall not be liable to 
warranty in this respect, under an apprehension 
that the defect may exist. But if the vendor has 
knowledge of the defect and instead of declaring 
it, as he ought to, stipulates he shall not be lia- 


ble on account of it, his dissimulation is a fraud ' 


which will render him liable to the warranty, not- 
withstanding the clause derogating to the plain- 


tiffs right. Z. 14, § 9, ff: de Adil. Pothier 


Contrat de Vente, 220, n. 110. 
JupcMENT For PiaintTirFF. 
cttialealiiaitab ese 
AEWCOMBE ys. SKIP WITH. 


By the Court, Martin, J. alone. This isan 
action on which process of attachment has been 
sued out and levied on a negro woman, the proper- 
ty of the defendant, who is stated to bea resident 
of the village of Montesano, near Baton Rouge, 
under the 11th section of the act of 1805, ch. 
25, which authorises the issuing of that process, 
“for the recovery of adebt due from a person re- 
siding out of the territory.” The defendant al- 
ledging that Montesano is within this territory, 
has prayed that the process of attachment may be 
set aside, 


i Vv 
NEWCOMBE 
ve. 
SKIPWITH. 


Montesano is 
within the terri- 
tory of Orleans. 





4 
152 


Faux, 1810. 
First District. 
b 





NEWCcoMBE. 
Vs. 
SKIPWITH. 
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Ir is admitted by both parties that this village _ | 


lies within that tract of country, of which. the 


Governor of this territory has lately taken pos. 


session, under the proclamation of the President 
of the United States of the 27th of October last, 


and which was hitherto known under, the name. 


of West-Florida. | 

Tue plaintiff ’s counsel has resisted the mo. 
tion of the defendant’s, on the ground that this 
proclamation and the proceedings of the Gover- 
nor under it, were acts wholly unauthorised by 
Jaw and therefore have wrought no change inthe 
national character. of the people, nor impaired the 
right of the Spanish crown to the soil ; farther 
that admitting that by these proceedings the right 
of the United States has ripened-into a complete 
title by the possession, still the country could not 
by the proclamation be added to this territory, 
the boundaries of which are fixed by law. and 
can neither be enlarged or narrowed by the Ex- 
ecutive of the union. 

Er has contended that, although the lands on 
the eastern bank of the Mississippi to the river 
Perdido weie before the peace of 1763 part of 


the province of Louisiana, they were at that time ~ 
carved out and transferred to. the British who. 


erecied them into a distinct province, under the 
nanie of West-Fiorida, and that on the surrender 
of the British tile to Spain, at the peace of 1783, 
although the provinces of. Louisiana and’ West 
Flordia were placed under the administration of 
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bne officer, yet they were still considered as dis- 


- tinct provinces—the administrator taking the ti- , 


. Ue of Governor-General de las provincias (in the 
plural) de la Luisiana y la Florida occidental— 
that by the treaty of St. Ildefonso, Spain having 
parted with nothing but the colony or province of 
Louisiana, her title to that of West-Florida is 
unimpaired ; and the defendant must therefore be 
considered as residing within the Spanish do- 
minions and his property, in this’ territory, con- 
sequently liable to be taken hold « by process 
of attachment. 

Tue defendant’s counsel has replied that the 
province of Louisiana was ceded with the ex- 
tent it had, at the cession, in the hands of Spain— 
and that it had when France possessed it—and 
such as it should be after the treaties subsequent- 
ly entered into between Spain and other states : 

Tuar although the governor general took the 


title mentioned by the plaintiff ’s counsel, yet ‘the — 


records of the country shew that for certain pur- 
poses, the province of Louisiana, in the hands of 
Spain, extended to the eastern shore of the Mis- 


| sissippi. We frequently meet with papers entitled 


Provincia de la Luisiana, Distrito de Natchez, 


Provincia de la Luisiana, Distrito de la Mobile. 


Tat France occupieu the country on both 
sides of the river from the year 1698, when she 
began: her establishments at Biloxi, under the 
name of Louisiana, till the 3d of November 1762, 
when by a secret treaty the island on which 
U 





183 


Fatt, 1910, 
First District.,_ 
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Fatz, 1810. 
First District. 
A 
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stands the city of New-Orleans and her posses 





V 


J sions on the western bank of the Mississippi, were 


Newcombe ceded to Spain. It is true almost seven yearger 


v8. 
SKIPWITH. 


after it, the eastern bank fell again under the ad- 


lapsed before the Spanish troops took actual pose 
session of the country, but during that interval, 









since the court of France put no obstacle tothe | 


possession of the country, it must be intended ~ 


between France and Spain, the possession of the 
former was the possession of the latter. On the 
same day, that the secret treaty transferred. the 


western bank to Spain, were signed the prelimi- 4 


nary articles by which the eastern was transfer. 


red to Great Britain and the definitive treaty was - 


signed on the 10th of February following—so 
that the title of France to all her possessionson the 
Mississippi, to the whole province of Louisiana, 
Was transferred on the same day: . The words 
when France possessed it, (the province of Louis. 
iana) must refer to her possession anterior to the 
transfer, and cannot be satisfied, if the easter 
bank of the Mississippi, on which Montesano 
stands, be excluded. 


Lastxy the province is transferred “asit 


« should be after the treaties subsequently entered 
‘into between Spain and other states.” From 
the year 1763 till the peace of 1783. the province 
of Louisiana was coniined to the ‘island on 
which the city of New-Orleans stands, on the eas- 
tern bank of the Mississippi. In that year took 
place the only treaty, between Spain and other 
states, which may have wrought any change 
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qinistration of the Spanish officer who governed 


Louisiana, and may perhaps, though not strictly, 
be said tobe part of Louisiana: but these latter 
expressions have no meaning unless they are ins 
tended to attach West-Florida to Louisiana in: 
the cession, in the same manner it was in the ad- 
ministration of government. 

Anp the counsel has concluded that as West- 
Florida was ceded, and ceded as part of the colony 
or province of Louisiana, it follows «under the 
act of congress that it is part of this territory. 

Tue right of the United States, to the country 
lately occupied by them, appears to me impro- 
perly brought before the court. Non nostrum.... 
tantas componere lites. When a sovereign takes. 
possession of a tract of country respecting which 
the claim of a foreign power comes in collision 
with his own, his courts of justice cannot inquire 
into the validity of his title. It suffices for 
them that the new territory has been de facto 
annexed tothe general domain. Whether the 
annexation violates the rights of another power 
is a political, not a legal question. In vain would 
they inquire into a case in which they could ap- 
ply no remedy. If they considered the oecupa- 
tion of the ground as an illegal act, they could 
not order the.sovereign’s force to retire; if they 
judged it legal, they could not aid him in main- 
taining his possession. ‘The country ance in his 


455 


Fatt, 1810. 


First District. 
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vés. 
’ Seapwith.° 


power must be governed by his laws; and his’ 


judges must yield their aid in carrying them into 
execution, 
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CASES IN’ THE SUPERIOR COURT 
Bur it is notenough for the defendant to have, 


, shewn. that the place of his residence i is within the — 


/Newcomsz dominions of the United States; in order tag 


ve. 
SxIPWITH. 


he should have the benefit of his motion, he must — 
shew that it is within the territory of Orleans. _ 
Tue boundaries of that territory are estaba 
ed by an act of congress, 7 Laws U. S. 112, 
the eastern side of the Mississippi they inclod 
all that portion of country, ceded by France tothe — 
United States, under the name of Louisiana, 
which lies south of the Mississippi territory, 
Aut the lands ceded by France'to the United 


States are described in the treaty of cession, ‘by: 


the appellation of Louisiana. 

‘Tue congress must have considered West: 
Florida, as part of the ceded territory, otherwise 
they would not have referred tothe Mississippi 
territory asthe country to the north of it. They 
would have given to the territory of Orleans q 
natural boundary, the bayou Manshac, ‘whiek 
would have bounded it onthe north. east, if Vr 
Florida were not to make part of it. 

Iw this act the intention of the legislature of 


the union to consider West+Florida as part of this _ 1 } 


; 














territory is very strongly implied, and-itmost ql 


pointedly ‘appears in another that they viewed 
it as part of their dominions. 7 Laws U. S. 34, 
The President is authorised to erect the shores 
of the bay and river-Mobile, &c. and west theres 


of to the Pascagoula, a separate district: for the 
collection of: customs, 


a 
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It follows that by the lawefthe land, by‘atreaty q 
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tituti made, according to the construc. _— 1810. 
eonstitutionally . g Ee 


tion and interpretation of congress, West-Flori~\ 









is? 





‘dahas become the domain of the United States, Tateien 


and has been, by-the act establishing this ter, 
ritory, included within the limits of it. 
ConcreEss are'the le gitimate interpreters of 
treaties. To their interpretation every citizen is 
ebliged to submit. They have power to repeal 


them; for they may declare war, anda declaration — 


of warisa repeal of a treaty of peace, which 


generally begins : There shall be a firm, invio- . 


lable and universal peace, and a true and sincere 
friendship between, &c. .They may declare a 
treaty no longer obligatory, as in the case 
of the treaties with France, in 1798, 4 Laws 
U. S. 162, chap. 84. The power of repealing 
must include that of interpreting, omne majus in- 
cludit in se minus. To the interpretation of the 
legislature, the President of the United States was 
bound to conform, he could adept no other rule ; 
and the law of the land- having made West-Flori- 
da part of this territory, he was bound to see that 
it should be thereto annexed, if it could be 
done, without waging war against-a nation with 
whom the United States were :at peace. His 
proclamation was therefore legal: so ‘were the 
proceedings of the governor under it. 

Ir: is true that till lately the officers of the ter- 
ritory, and till new its supreme judicial magis- 


trates, have exercised. no jurisdiction beyond the — 


bayou. Manchac. An impediment existing there. 
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Fart, 1810. to, to wit: the possession of the coufitry: ‘by 
_ First District. 
the armed force of Spain. Jnter arma silent leges,; * 
pre 5 s Case. The impediment'is now ue 4 removed and 4 
exists only in asmall corner: and the United» 4 
States are now de facto in possession ; their fag - 
is displayed in it. The chief executive magis. — 





trate of the territory, and his officers, as wellag 
the inferior judicial Magistrates, exercise peace. : 


fully their respective powers. ‘This court cannot 
refuse to récognize the inhabitants as intitled @ 4 
the protection of, and subject to the laws of the “| 
territory. 
ATTACHMENT SET ASIDE, ‘ 


‘Ellery for the plaintiff. 
Alexander for the defendant, 


oem a 
BROWN’S CASE. 


A dishonest Ow application to one of the ‘judges, at'hiy 


debtor is not en- : 3 
n r i 
ued to relief, chambers,-an order was obtained for a meet 


under the insol- of this man’s creditors and fora stay of all pe 
ventlaws. “ —_ ceedings against him. 


Porter, in behalf of D. Clark, one of the cree , | ‘ 
ditors, read an affidavit stating that Brown had 9 


fraudulently departed from ‘this territory, carry: |” 
ing off large sums of money belonging to the | § 
United States, and several individuals, and had 
been arrested in London, on application of thé. 


minister of the United States, and having ob | 


tained his liberty, by surrendering the monieg at 
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that time in his hands, had_ returned to this. ter- at 1810. 

ritory—-that his having held the office of collector — y 3 

of the customs, for a longtime before his de- Brown's Case. 
re, was a circumstance which precluded the 

| possibility of his having met with mercantile losses, 

®- sand it =wasnot known that any particular mis- 

- “fortune had lessened his ability to discharge his 

1) debts. | 

| Arule to shew cause why the order for the 

4 _ stay of the proceedings should not be rescinded 

/— was granted and | 

ce -No counter-affidavit being offered : 


mae =n 


ia 





a 
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" By the Court. ‘The relief granted by the 
M legislature. to insolvent debtors is not to be ex- 
: tended to dishonest ones. , 
Tue voluntary surrender is a benefit whichthe 
law grants to the honest but unfortunate debtor. 
; f= Cwwil Code 194, art, 107. . 
ae Humanrry, as well as policy, requires that 
| relief in certain casés should be afforded to the 
" honest and unfortunate debtor, who, from loss or 
misfortune in trade, may be unable to pay or sa- 
sa tisfy the debt for which he is confined. Pream- 
LD) ble to the act of 1808, chap. 16. 
So that whether application be made to stop 





» 

‘.. 4 the pursuits of creditors, or liberate the debtor 

1% from prison, relief is to be extended. to those . - 
4 whoare both honest and unfortunate. Honesty 


~ ’ Pe a ae 
ef MNO ES A IT I: GEN EAL IT LETTE TTT NE RINE TIRE = = 


*# ~~ alone will not bea title, if the debtor has come 
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FAL, 1810. to his ruin by his own imprudence, without mige | 
- First District. , fortune. 7 
Denon | Tue preamble of the act goes farther. Tals ; 
Bacue & ap, tice equally demands that due*care should be ta, : 

ken to prevent the fraudulent debtor from avail. 
ing himself of that relief, and thereby depriving 4 
the honest and industrious part of the Comite : 

of their property. 

' Iw this case, the ‘debtor is charged with posi. 
tive fraud and dishonesty. The fact is not de. 
nied. He is unable to account for his alledged 
inability to meet his engagements, on the score of 
accident or misfortune. He solicits that relief 
which the legislature has provided for the honest 
and unfortunate. He does not enter the sanctu- 
ary of the justice of his country with clean hands; 
its ministers must answer Procul, procul estote, 
prophani. 


\ i 
’ ORDER RESCINDED. © 
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DEBON, Curavor oF Morcay, vs. BACHE & at.* | "7 


Whether an in- Tue plaintiff in behalf of the creditors of 9 
solvent debtor Morgan, claimed one third of the brig Holker, 

4 can give prefer- 

ence to one cre- and both parties agreed to submit the cause to 

diter to the. ex- 

clusion of the te court on the following statement. 

rest? “ Joun Morcan, junior, was a merchant 
trading in the city of New-Orleans prior to, and =f 
at the time of his death. Prior to his death and 


the transfer herein after stated, he became in- 
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Solvent, and largely indebted to the defendants et ieee 
and others, as appears from an inspection of his} ie J 





York, ‘repeatedly pressed for. the balance due é niet i: 


them, and John Morgan, afterwards, to wit: 
sometime in thé latter end of May, among other 
property, made a transfer of the one third of the 
brig Holker to the defendants. 
“ The following is the copy of.a letter ad- 
dressed by the defendants to John Morgah' and, 
teceived after his death by the plaintiff. 


“Naw-York, June 26, 1809. 
“ Mr, John Morgan, junior. ; ° 
“ Dear Sir, 
_ “We fully received your sundry documerts, 
say one third of the brig, assignment of proper- 
ty in England, and a letter from Prevost, rela- 
tive to Leonard’s notes. We need not say how 
much they surprised and perplexed us. Your 
letters also, perhaps written under an agitated 
mind, are not so explicit as they ought to be and — 
excite consequent and alternate hopes and fears. 
You may be unable to extricate us, should the 
worst come to the worst, in the manner you 
might wish or expect ; and it grieves us to-say* 
the frequent losses and disappointments we have . 


‘met: with from various quarters, render us very 


unfit to bear any more. Do, pray, . send us a 
conditional draft on Page for the amount of ins 


surance. ) ; 
@ vind 5 . x 7 
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“ Tue property in England will be todleeay as 
well as troublésome to get at. » 

“‘ We had hoped to have found you hed: eon. 
hected yourself with Wellman. He seems 
much your friend and will, we hope, relieve your 
mind on his arrival, as we haye no doubt of his. 
friendly intentions. . He had just sailed when. 
your several favors came to hand. The full of 
your-account is 13,000 dollars, which with our 
shares, &c. of adventures must make it nearly 
90,000 dollars. Brown has'received your letters 
as to the brig. As yet, nothing has been done in 
it, butno doubt he will do every thing that is 
right. With every body but Brown, things are 
as before. In the hope that you miay be able to 
recover yourself, we have kept it a profound se 
cret. . 

“‘ Brown has lately bought one half of the ship 
Atlantic; Elms owns.the other half; of course’ 
he cannot address her to you. 

“ATTEND toour account with expedition. 

‘We mean that exccpt Brown, no body can 
even guess at your letters to us, &c. Not that’ 
Brown is likely to act differently than what he 
always has, and which our fornter sentence might 
reasonably imply. : 
“ Weare &e. | 


- ‘ “R. BACHE & Co.” 





“Tr is further agreed that the letter herein ree 
ferred'to, addressed to the defendants, was sent 
by the Holker, which was consigned to themg 
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amd that John Morgan died the 24th of August, 
4809. 


“A. R. Ellery for plaintiff.” : 


»Bache & at: 


“ James Alexander for defendants,”’ 


Ellery for the plaintiff. T he transfer of Mor- 
gan’s interest in the brig is void. He was insol- 


vent at the time of the transfer. It is’so stated . 


in the case. 

Ay insolvent is he who fails in his contract for 
want of goods. » Curia Phil. lib. 2, chap. 11, art. 
3 p. 406. Ord. of Bilboa, chap. 16, n, 2. p. 126. 

Tue disposition of an insolvent’s property in 
favor of any one of his creditors is fraudulent. 
Recopilacion de las leyes de Castilla, tit. 5, ley.19, 
hib. 5. 

PayMENT to a creditor in preference to. the 
others isafraud. Cur. Phil. lib. 2, chap. 9, art, 
15. Fraud is presumed in those who fail. Pre- 
sumptions against them are considered as proofs, 
ab. art. 16. , 

AssIGNING over property to a creditor, ‘in 
preference of the ‘others, unless the debtor be 


-gompelled by legal means, or payment be made 


in the ordinary way as money, paidon a bill or 


note ; but otherwise of the delivery of property 


even in satisfaction of a bona fide debt. Cooke’s 
B. L. 426. , 

PayMENT is fairly made when compelled 
by legal means ; otherwise in case of a deliberate 
disposal of property. JO. 
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A preference has, however, been held to.be 
__»fair, when given under fear of legal process, ang 
*not absolutely voluntary.. 1 7, R. 155, Thomp, 
son vs. Freeman. 








In this case, the defendants knew Morgan’s | 


failing circymstances and combined with him to 


acquire a preference to themselves over the rest of - 


the creditors and leaye Morgan’s property a mere 
wreck. 


Tue act of this territory, 1808, chap, 1Guidlep i | 


clares yoid, to all intents and purposes, all as. 


signments giving an undue preference to ong 


creditor, in exclusion of pthcrs. 


‘Aleacander for the defendants. The mere cir, 
cumstance of a man’s failure is not necessarily 
an evidence of fraud,’ anda failure may be frau. 
dulent, and yet antecedent transactions held to 
be fair. 

PayMENT made to a creditor on pressing and 
repeated demands, has been considered to be com. 
pulsory and therefore not fraudulent. 
~ Tue Ordinance of Bilboa, chap. 17, sec. 93, 
provides that ifa debtor, near failing, or before 
he makes his situation known, pays a debt not 


yet due, such a payment is to be considered as‘ 


fraudulent. The converse proposition must be 
correct—that if he pays a debt already due, 
payment will be deemed a fair one. 

_- It never was determined that a yoluntary pay- 
ment, security or conveyance, made without 


contemplation of bankruptcy, although with | 
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knowledge in the debtor, (and even in the credi- 


ee . 





tor so paid) of the debtor’s insolvency, and com-__ 
pleted by delivery of possession, shall on 
toan act of bankruptcy or be void, unless it Sc 
attended with other circumstances of legal or’ 
actual frand. Cooper’s B. L. 147. Hopkins 
vs. Gerry, 7 Mod. 139. ! 

PayMeENT at the instance or on the pursuit of » 
acreditor is a forced payment; even a transfer | 
of property. Payment not voluntary when there 
js an intermediate demand. . Baily’s ass. vs. 
Bernard & others, Campbell N. P. 416. 

. Tue act of 1808, chap. 16, is an act sui 
generis, the provisions of which ought not to be 
extended to other cases by implication. 

A debtor, in insolvent circumstances, may 
bona fide give a preference to one creditor to the 
exclusion of others, and such preference, though 
voluntary, is valid, unless done in contemplation 
of bankruptcy. And even if an act of bankruptcy 
be contemplated by the debtor, yet if at the in- 


_ stance, and on the application of a particular cre. 


ditor, he pays such a creditor, or assigns him 
property, such payment or assignment will be 
valid, as against the assigns of the bankrupt. 
5 Johnson, 413. 


FurtHer Arcument. See Post. 240. 
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BOURCIER & LANUSSE vs. SCHOONER ANN.~ 


URCIER & AL. 


HOONER Anz, 


Turs was an action brought to recover the provisions fure 
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A yrenge nip unt of an‘account of provisions furnis 
_ First District. P hed the: 


yschooner Ann by. the plaintiffs. The schooner _ 





iowahe & al had been suffered to proceed on her voyage, and | 


vs. 
Scuooner Anw: during. her absence, the owner became insolvent; 
nished for ves- Upon her return, she was scized by the plaintiffs, 
sels create a pri- who claimed their debt, as one privileged upon 


vilege, which is 
not destroyed by the schooner. 


her sailing. 





Ellery for the plaintiffs. By ‘the Spanish lav, 


‘the doctrine of privileges is carried further than . 
by the common law. Provisions furnished a ves. __ 














sel here constitute a privileged debt upon the ) 


and this privilege is expressly stated in the Curie 
Philippica, lib. 2, cap. 12, art. 25. 


Duncan contra, The Spanish law undoubted, 


ly gives the privilege claimed ; but it is not one. 
of an indefinite or indeterminable nature. _ It ig 


similar to the lien, at common law, in favor 


sailors who serve on board of a vessel, or Cay 
penters who repair her. So long as they are acy 


tually or constructively in possession, the lien en, 
dures, but parting with the possession, severs the 
lien. Here we find, that the vessel was suffered 
to depart from port, and no steps taken to arrest 
ther; of course, the plaintiffs gave up all claim 
to the vessel, and looked only to the owner for 
the payment of their demand. - Under such cir. 
cumstances would sailors have a right to libel ? 
and will the principle be carried further in favor, 
of the purveyors of a vessel, than those who 


* ee 


vessel herself, in favor of those furnishing them; 
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serve on board of her? If this lien. still exists, 


First District. 
Pi 





after the vessel has performed one voyage, would’ 
it not equally exist after she had performed af 


dozen? Where then shall we find the boundary ‘ Senoonzn Ane: 


or draw the line ? Is it to be an indefeasible one, € 
unaffected. by time or circumstance? Has not the 
law fixed its limits and duration, as in the .case 
of all liens, namely, during the possession by the 
claimant of the subject matter, to which the lien. 
attaches, and which applies equally to factors, 
bailees, landlords, carpenters, sailors, &c. A 
voluntary parting with the possession, operates a 
severance of the lien; the moment this vessel 
was suffered to leave this port, this lien was dis- 
severed. 


Ellery in reply.’ Having shewn the general 
principle, as established by the Spanish law. I 
left it to the opposite counsel to point out an ex- 
ception in this case, if any existed.. I am referred. 
to liens, under the common law, where keeping 
possession is necessary to their preservation. But 
I never concluded this was a lien; I claimed it 
as a privilege. Liens, I know, imply possession 
onthe part of the claimant, andare destroyed by 
a voluntary surrender ; but a privilege does not 


imply such possession, and is destroyed only by - 


novation or prescription. Possession is necessary 
to the formation and-existence of the one, the 
other depends upon the quality of the debt; the 
onc is rather the offspring of the common law; 
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the other owes its existence to’ the civil. ‘Thé | 
J privilege of .w orkmen, for instance, upon the 


Vv 3 
Bovacita & Als building, upon which their services have beex 
Sewanee Aww. rendered, implies arid requires no possession, act 












































‘tual or constructive on their part, ahd though the 
building may have been sold and resold, stilf 


their privilegé, which forms upon ita legal mort. | 


gage, follows it through all its changes and trans. 
fers, and enures until barred by a lapse of time, or 
a change of the debt. The privilege of those, 
who provision a vessél, is placed upon the samé 
footing, and ranked in the saine class.—Neither 
is the present claim weakened by any laches or - 
want of diligenee, on the part of the plaintiffs, 
The provisions furnished were for the very 
voyage, from which the vessel has just returned, 
and probably were the last articles laid in before 
her departure. The plaintiffs never had posses 
Sion of her, neither were they supposed to know : 
the moment of her departure. These claims t00 F 
are generally the lastaccounts settled by the owners. 








If the vessel had been sold, a new question might - ( 


have arisen; though in that case, I contend she 


would have been bought with all her bills and i ine . | 


cumbrances upon her; but here the property” 





was not substantially deserted, it is in the hands 


of the syndics of the ereditors of the owner. 


By the Court, Martin, J. alone. The aus 
thority cited out of the Curia Philippica is con-: : 
clusive as to the creation of the privilege, and To — 
am not able to say that the departure ‘of the ves- 














ace 


still 
ort. 
Ns~ 
, OF 


me 
her 
} or 
ffs, 





_ “place, in which the-act is supposed to “have 
*« been done, is not said to be in comitatu predict- 
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gel destroys it. Provisions, as well as the cargo vi f Abt BIDy 
. * ‘ Py 4 1 
of a vessel, are often purchased at a short credit, 





Tr 7 J 
and the bills are seldom broughtin till the vessel Teraytony | 
has sailed. Both the authorities and principles 
ar¢ in favor of the privilege and its continuance. . 
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Nucenrt. 
JUDGMENT FOR PLAINTIFFS. } 

ED 5 me | 
TERRITORY vs. NUGENT. Ante fr. 117. " 


By the Court, Martin, J. alone. The de. The offence 

fendatit’s counsel’has moved in. arrest of judg- ™ustbe express- 
; ‘ rv + ly stated to have 

ment, on account of the insufficiency of the in- been committed 
dictment ; it not appearing, with the requisite cer. Within the juris- 

‘ ... , diction of the 
tainty, that the offence has been committed court. 
within the jurisdiction of this court. 

Tue words, Territory of Orleans: First Dis- 
trict, are in the margin, and the offence’ is stated 
to have been committed in the city of New-Or- 
leans. It is contended that the indictment ought 
to have gone further, in the description of the 
place; that the words, in the district aforesad, _ 
ought at least to have been added, in order to 
connect the city with the district, in the margin. 

“In support of this position, the counsel has 

first introduced the case of the king vs. Fosset 
cited in3 P. Wms. 497, in which the court said | ce 
that “if the county is in the margin, and the 


“to, itis ill.” 
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Tue authority of Hales, in the. Pleas of the. 


an Crown, vol. 2, 180, is next invoked. “ Suffolk 


+. ‘Perritory 
E V8: 
NvcGeEnt. 


‘inthe margin, the indictment supposing a fact 
“done, apud S. in comitatu predicto, is good, 
‘for it refers to the county in the margin.’” 


_From which it is implied, that without sucha re- 


ference, it would havebeen bad. 

Tue ‘attention of the courtis next drawn to ' 
3 Bacon, 99, Verbo Inp1cTMENT, where it is said 
to have been “ generalty holden that the want of an 
‘‘ express’ allegation of the precinct, where the 
“< offence, happened, is ndt supplied by putting it 
* in the margin of the indictment, unless it goes 
“ further, as by adding in comitatu predicto.” 

Burt the Attorney-General has replied, that 
the district is in the margin of the indictment, . 
which is suflicient : and he relies, first, on 4 
Comyns 393, where itis said that, the place is 
sufficient, without the county, if the county. be: 
in the margin.. Secondly, on Hawkins P. C. 
220. ‘In some cases it has been holden—that - 
‘* if the county be expressed in the margin, the. 
* place in which the offence is laid, shall be in- 
“* tended to be in thesame county.” 

On examining the last authority, I find that 
the author adds ‘“‘ but the greater number of au- 
thorities require a greater certainty.” 

He cites, asto the first part of his proposi- 
tion, 1 Bullstrod, 203, Keilway 33. 1 Siderfin 
312, and Croke James,'167.. The two first-re. 
ports are not within my. reach. The ‘case in 
Siderfin is that @f Res vs. Skerrett & others, and 
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| stpports the proposition. That in Croke ig Fant, 1810. 





. Lewson vs.- Reddlestone, 3 civil case, in which 


a a hl Uc | 


‘ease, wherein two objections were made: the 





‘tion, being acivilaction. In the other, Thomas's “ 
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" .. First’ District. , 
_Beach’s case, which rather supports the converse. i) 
In order to shew that a greater certainty is re. hp. nid ‘ 
quired, he cites 1 Siderfin 345, Croke Eliza, Necent, 
606, 677, 738, 751, Croke James, 96, 276, 2 
Keble 302, 3 P. Wms. 439. : 
Tue ease in Siderfin is in point, but is only 
an obiter dictum. 
Tue first in Croke Eliza. is Child’s case, in 


which the objection prevailed. The next ‘is 





the court rejected it. The fillowing is Ludlow’s 


first, that now under consideration; the other, 
that it did not appear before what justices the ‘ 
indictment was taken: the indictment was held 
insufficient. The last is Hammond vs. the Queen, 
jn which the objection prevailed. 
Tue first casein Croke James is Quarles vs. 
Searle, it goes but little way to support the posi» 


case, it does not appear the county. was in the 

margin. : 
Tue case in Keble is the King vs. Yarrington, 

on an indictment for a riot and fully supports the “ 

objection. ‘ | 
The case in Peere Wiiliams is the one. re- 

lied upon by the defendant’s counsel. 
So that it must.be concluded from the exami- 

nation of the authorities cited by Hawkins. to es- 

tablish the principles, contended for by the defen. 

gant, that his conclusion is correct,. 
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Burt the Attorney-General has urged that.the 
yrepetition of the district in the margin, is an uns 


“Territory necessary prolixity, and the legislaturt of this 


v8. 
N UGENT. 


territory has provided that the forms of indict. ” 


ments, divested of unnecessary prolaity, should, 
be according to the common Jaw of England, 
1805, is 20, sec. 33. . 

Tue forms of indictments are to be according 
to the commor law of England. 

Blackstone lays it down as a general rule, that 


the decisions of courts of justice are the evir 


dence of what is common law. 1, Comm. 71, 

According to this writer, the judges’ knowledge 
of that law, is derived from experience and study, 
from their being long personally accustomed tothe 
judicial decisions of their predecessors ; and these, 
are the principal.and most autheritative evidence, 
that can be given of the existence of that, which, 
forms the common law. It is an established rule 
to abide by former precedents, where the * same 


points come again in hitigation, as well to keep’ 


the scale of justice even and steady and not liable 
to waver with every new judge’s opinion, as also 
because the law in that case being solemnly declar- 
ed and determined, what before was uncertain, and 
perhaps indifferent, is now become a permanent 
rule, which it is not in the breast of any subsequent 
judge to alter or vary from, according to his pri- 
vate judgment, but according to the known 
law of the land; not delegated to pronounce a 


new law, but to maintain and expound the old 
one. 


Ib. 69. 
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Iw the present case, I find that according to the 
greatest umber of decisions, and the opinion of. 


173: 


Fart,’ 1810. 
First District. | 





the most authoritative writers, the indictment has: 
not that sufficient certainty, in the description of 
the place, in which the offence wag committed, : 
which the common law ‘requites, In. similar 
cases the judges in England, and in the United 
States, have not deemed themselves warranted to 
pass judgment. I must follow their, example, 
unless there be some clause, in our statute ‘book, 
which authorises a deviation from the marked 
path. 


Tue Attorney-General presents one. _ He says 


the legislature has authorised the judges not to 


Yequire unnecessary prolixity. 

. How shall Lascertain what is unnecessary pro- 
fixity? If 1 openthe records of the cases which 
have hitherto been decided, I-find that what the 
prosecutor for the territory. calls an unnecessary. 
prolixity has been. held, by wise judges, an es- 
sential. averment,.the absence of which vitiates 
the indictment. ; ’ 

Bur it is replied that the legislature were con~ 
scious that, under the strict principles of the 
common law, there are frequent instances of cul- 
prits, escaping the punishment due their crimes, 
through the over nicety of the judge, in allow- 
ing objections to the sufficiency of the indictment. 

This may be. But in thus requiring courts of 
criminal jurisdiction, to swerve from the com=: 
jon law,. some clue, some standard, ought tohave: 


TERRITORY 
Vas 
Nvuceyty’ 































v4 ‘CASES IN THE SUPERIOR COURT ; 


Fatt, 1810. been given them, besides human reason, that 
First District. |i; as variousas the physical and. mental capaci- 
Txnnttony ties of men. If this is to be the rule, the judge: 
Nucrsr.. must not declare, but make the law, as he pro-' 
ceeds. ‘¢ 
' Tue offence, charged in the indictment, be.’ 
ing the publication of;a-libel against one of the 
judges of this court, it will not be readily imas 
‘gined, that any of the others could be without a 
due sense of the necessity of punishing it : what. 
ever may be the ideas out of doors, at the pre, 
sent juncture, 
However anxious, any gentleman, honored: _ 
with a seat on this bench, may be of the testi.’ —} 
mony of his own conscience, he will deem it his* 
duty not to remain. satisfied therewith. Jealous 
of his honor, as well as of the integrity of his 
mind, he will remember that his reputation is. 
no longer his property, that his country views it 
as a chattel of which she considers herself as the: 
ewner—that it would be to betray her interest, to 
disregard the opinion of the public, an inflexible 
censor, who fails not to impute to the body the 
faults of any of its members—that a suspected 
judge, casts often on those, among whom he sits, 
the fatal contagion of a tainted reputation, 
Un per these impressions, although 1 regret’ 
tosuffer this opportunity of making anecessary ex-: ° 
ample topass by, I should regret still more a deci+’ 
sion; which would disablethe people of this terri-* 
" tory from saying, with our fellow-citizens of the 
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United States, andacelebrated British jurist ‘The 


“ freedom of our constitution will not permit that, 
‘in criminal cases a power should be lodged in 
“ any judge, to construe the law, otherwise than 
¢ according to the letter.” 

| JUDGMENT ARRESTED 


: S 
oc CD sta 


ASTON vs. MORGAN. ° 


- Morrow for leave to amend. 

THE original petition stated in substance, that 
the defendant formerly of Philadelphia, but now 
of New-Orleans, being before that time indebt- 
ed to the plaintiff, Z 4000 Pennsylvania currency, ' 
the plaintiff on the day of 1808, re- 
covered a judgment for the said sum in the court 
ef Common Pleas of Philadelphia, which judg- 
ment is unsatisfied and unreversed—and that the 
said sum is now due—Wherefore, &c.—and 
concluded with a prayer for general relief. The 
motion was for leave to file an amendment to the 


petition, which stated in substance—that the, 


debt for which the defendant was formerly indebt- 
ed as aforesaid, wasincurred on the 7th day of 
July, 1796, on which day, the defendant with 
two others, obliged themselves, jointly and se- 
verally by their certain bond or writing obliga- 
tory, &'c. (which is hereto annexed and prayed 
to be taken as a partof this petition), to pay 
to the plaintiff, &c. £4000, which when due 


¢ 


Fatt, 1810. 
First District. 


after answer. 
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not having been paid, &c. and-the said defen- 
j dant having departed the ‘state of Pennsylvania, 
without having made provision therefore, the 
plamtiff instituted a suit against the defendant by 
foreign attachment, in the Court of Common 
Pleas of Philadelphia, in which the judgment 
herein before mentioned was rendered against 
the defendant—but that the defendant having no 
property known to the plaintiff in Philadelphia, 
wherewith, the said debt could be satisfied, 
the said debt is wholly unpaid and due. “ Where- 
** fore your petitioner prays the aid and advice 
*“ of the court in the premises, and that for the’ 
*¢ said debt, created as aforesaid, and for the re- 
*“ covery whereof the proceedings aforesaid in 
** the Court of Common Pleas: aforesaid have 
“ been had, he mayhave judgment, and, if, wp- 
“ onexamination of the said proceedings the’ 
* court should be of opinion, thatthe same are 
“ from any cause invalid, or insufficient, to be 
“ 9 foundation for the judgment of this court,’ 
“ that then your petitioner may have judgment 
“ for the said debt upon the said bond, or writ-' 
“ ine obligatory, upon which the said proceed~ 
‘¢ ings were originally grounded.” 

Smith for the plain iff, 

I. As to the fitness of the amendment itself.” 

Turs court ack nowledges no specific forms _ 
of action, whether of the common, or civil law. | 
It asks of a party only a full and fair statement of 
his demand ; it will even aid him in framing it, so 
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faras it may consistently with the substantial rights 


Faun, 1810. . 
Fes District. 


of the opposite party, and will, if possible, decide, ———- 


in the first instance, according to the equity of 
the case, without suffering justice to be entan- 
gled in forms—judgment may be regularly ren- 
dered upon the petition so amended.—The a- 
mendment corresponds with the truth of the case 
—it sets forth the origin of the debt, only with 
more particularity of dates and circumstances, 
and concludes with a prayer for relief with a dou- 
ble aspect-—.Vitford 39, 1. Atkins 325. The de- 
fendant need not even alter his plea [which is 
the general issue ** That he is not indebted, &c.””] 
as might have been necessary if his plea had been 
special. ‘I'he proceedings on the foreign attach- 
ment in Pennsylvania are, alone, a sufficient 
fou.:dation for the judgment of this court, or 
they are not—if sufficient, then judgment may 
well be rendered upon the whole case, as it will 
now appear, setting forth the foundation of those 
proceedings with more minuteness, and contain- 
ing a prayer for relief in the alternative. If insuf- 
ficient, justice requires that the plaintiff should 
recover his debt in some form, and the amend- 
ment asks only particularly, for that which, per- 
haps might be granted under the general prayer. 


Bur if the amendment be refused, the plain- _ 
_ tiff may discontinue and commence de novo, a 


course which would subject him only to further 
expence and delay, without advantage to the de- 


fendant, 
Zz 


AstTox 
ve. 
Mon@a®. . 
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II. Is it any objection to this amendment, that 















.~ First District. 
i . 


ASTON — 
V8. 
* 
Monreay. 





J the cause is at issue ? 


Tue general rule that governs even the strict. 
er practice of the courts of Great Britain, on 


the subject of amendments, is that they shall be 


granted, or refused, as may best tend to the fur- 
therance of justice—7th 7°. 2. 703—with these’ ; 
‘exceptions only, that the amendment be not whol- 
ly foreign tothe case, that the plaintiffhas not been 
guilty of any unusual delay, or vexatious prac. 
tice—that the defendant ‘be not surprised or op- 
‘pressed—T[the latter exceptions to the operation 
of the rule will not be urged in this case. ] 7 


Oy this principle, in chancery, if, after answer, 
the plaintiff thinks his bill not framed to suit his. 
case, he may obtain leave to amend and adapt jt to 


his case as he isadvised—Mitford 263. 
after a cause has been at issue, witnesses exam- 

amined, and publication passed, a plaintiff has — 
been permitted to amend by adding a prayer o- 
mitted by mistake.—A/itford 263, referring to 3. | 


Ath. 583. 


In the case of the executors of Marlborough 


So too, 


vs. Widmore, after plea of the statute of limita. 


‘tions pleaded, the declaration amended so as to — 


charge the promise to have been made to the ex- 
ecutor, instead of the testator—2d Stra. 890. 
Soin Rex vs. Armstrong, after issue joined and 
the cause had been carried down to trial and not 


tried merely from pressure of business at the 
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assizes—pleawithdraw n and substantially chang- eat 1810. 


ed. Andrews 113. 

In Rex vs. Wilkes, 4 Burr. 2568, information 
amended after plea pleaded, and this may be done 
‘though the defendant is thereby compelled to al: 
ter his defence—same case, page 2572, Justice 
Aston. In Cross vs. Hayen, 6 T. R. 543-4penal 
action, leave was granted to amend the declara- 
tion after the cause was'’carried down to trial and” 
after the time limited for bringing. a new action 
had expired. 7 

In Petre vs. Kraft; 4. East. 433, a vei ac- 
tion on the statute against bribery, leave was giv- 
ento change the venue after issue joined, _ and 


after the time limited for bringing a new action, 


though without affidavit, that it was the same 
fact for which the action was originally brought. 
Dover vs. Maester, Ibm. 435, the same point 
decided. 
Tue doctrine that there must be something to 
amend by, isa nicety now exploded i in the courts 
of Great-Britain. 


| Millett vs. Denny, 2 Stra. 806, amendment | 


may be made though there be none f to amend 
by. 

_ Wilder vs, Handy, Lb. 1151, same point and 
after verdict. 

Marshal vs. Biggs, Ibm. 1162, same point— 
also 1 Stra. 583. leave given-to file a new bill 
to amend by. ihe’ 

7 T. R. 299, 300, an original may be amended, 


First District. 


— Aston 


\" 


V8... 
Morcax. 
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Tue following authorities were also cited ig q 
1 Support of the amendment—1 Burr. 397, Rea - 


vs. Philips. 77. R. 55. 
Tomlinson and anothervs. Blacksmith, 7 T. R, 


132. Bishop vs. Stacy, 2 Stra. 954. Ayers vs, 


Wilson, Doug. 385. 2 Doug. 544. Cowper 843, 
Washington 318. 2 Burr. 755, Aldon vs. Chip. and 
2 Burr. 1099, Bonfield gui tam vs. Milner. 


Ellery and Dunean fordefendants. It is diffis 
cult exactly to know the principles which gove 
erned the practice of tlie Spanish tribunals up- 
on the subject of amendments, as they had 
fo reporters, and we are favored with no ad. 
judged cases; and from the difference also of 
our proceedings, it inay not, perhaps, be possible 


to find in-that quarter opposite principles. At 
all adventures, had any principle or precedent 
there existed in favor of the proposed. amend- 
ment, the industry of the counsel would have — 
Let us then look to those courts, § 
from which our forms of proceedings are.copied, 


discovered it. 














& 
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or to which they are closely assimilated,’ and to —#) 


which also we are referred. 
cery, great liberality upon the subject of amend- 


inent has always been indulged, and every neces. 


sary aid is there given to parties, in suffering 
them so to shape and model their proceedings, 
as Will best adapt them to their case. 
principie has its limits: there is, in every cause, 
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a2 point, where no substantial amendments:canbe 
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introduced, or change of the proceedings be suf, Fatn, 1810. 
fered ; and this is, after publication passed, and iPire District. > 


the ciuse set down for hearing. At this period, 
it will be found, that all amendments are exclu- 
ded, except that of correcting mistakes, clerical 
omissions, or adding new and proper parties, but 
no new changes can then be introduced nor any 
new material fact, put in issue, which was not be. 
fore iri the cause. 1 Har. Chan. 94, 3 Atk. 371. 
Goodwin vs. Goodwin, Dig. Chan. Rep: 374. 
The party, however, has always his rethedy, by 
a supplemental bill, or after a decree, by a bill 
of review. Neither is this principle affected by 
the authorities produced on the part. of the pe 
titioner: they apply generally to amendments 
made ina more early stage of the proceedings, or 
to the rectification oferrors, or the insertion of 
matter omitted by mistake, like the prayer of a 


_ petition, which perhaps the court jtself would 


have rectified or supplied. The amendment is 
contended to be afit one, and the time reason- 
able, within which it ought to be introduced ; 
but the fitness of it may well be questioned, and 
thelate period when it is brought forward, even 
if intrinsically proper, would now render it unfit. 


‘About a year has elapsed since the filing of the 


petition, the issue has been joined, the answer 
filed and the cause marked for hearing. Cannot 
this be deemed an unreasonable delay, and will 
not the court be scrupulous in-admitting an a- 
joendment, after so great a lapse of time, and 


ASTON 
vs . 
Moxcan. 
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4 amendment proposed to be made, consist of any 





ASTON 
vs. 
Morean. 


new matter discovered subsequent to the i institu, 
tion of the suit ?.No, the bond which is wished. 


in $0 late a stage of the cause? Again, does the , 









4 
bs 
5 


tobe made part, of the pleadings, has always. a 


been in the power of the petitioner; shall he be 
with no shew of diligence, to depart, 
from the uniform practice of the courts? If the, 
introduction of this-bond is so important, ig. 
there no other way, by which he may be bene: 
fitted by’it ? Can he rfot discontinue and insti,, 


permitted, 


tute afresh suit in a form more to nis mind ? And 


as there is no seizure, attachment,.or bailin the — 


present case, he willlose no security by a dis- 
continuance. 
much a loser, as we shall have to file a new an., 
swer to his amended bill. This amendment is 
objected to, not so much from any apprehension, 


of its effect, when made, for we think it favora- 


ble to us, but to preserve a fair, . certain and. 
uniform practice. 
stances; and at this late stage of the cause, this 
amendment is allowed, when shall we ever be 
eady for trial ? New counts may be wished to be 
sited, and new facts put in issue ; thus the cer- 
tainty-of proceedings will be lost, the expence of 
suits augmented, and the practice of the cour§ 
_ perplexed. . 


? 
By the Court. ..; When the court believes that 


by aliowing anamendment, they will enable the 


Neither inpoint of time will he be, 


And if, under these circum.’ 
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the jes sooner to arrive at the determination of Faxt, 1810. 

ny | First District. 

fee 7 their differences, than by rejecting it, and the par- rw 

#. d : ty who resists the amendment, is unable to point — 

ys. out any injury which he. is likely to sustain by the’ p. cane anp, 
amendment: they will consider that injury would ities 

bs, ~ be done to both if they rae i the plaintiff 

ah q to dismiss his suit. : - ae 

Mi ] Morro GRANTED. * - : 

: 2 a 

nd ow ADELLE vs. BEAUREGARD. 

he - 3 Tue plaintiff a woman of colour, claimed her Persons of co- 

i freedom. cee 

be, , otherwise. 

mi . Paillette for the defendant, The plaintiff must 

at prove that she was born free or has been eman- 

on cipated. 

an | Ellery for the plaintiff. Even if the defen- 

id ‘dent could prove his possession of the plaintiff 

as his slave, still the Spanish law would require 

* . F him to produce some written title, or at least 

qa | ’ that he acquired possession of her without fraud. 

© Fy Partida 3, tit. 14, 1: 5. 

rs @ eae 

of 7 © °. By the Court. Although itis in generalcor- - ae 

ef rect, to require the plaintiff to produce his proof = 

> = before the defendant can be called upon for his, 

. tf it is otherwise, when the question is slavery or 

t freedom. The law citedby the plaintiff is cer- 

¢ tainly applicable to the present case. We donot 






say that it would be so, if the plaintiff were a. 
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negro, who perhaps would be required to’ estes 


blish his right by such evidence, as would des... ‘ 


~ troy the force of the presumption arising from 
colour: negroes brought to this country being 
generally slaves, their descendants may perhaps 
fairly be presumed to have continued so, till they 
shew the contrary.. Persons of colour may have 


descended from Indians on both sides, from a 


white parent, or mulatto parents in possession of 
their freedom. Considering how much probability 
there is in favor of the liberty of those persons, 
they ought not tobe deprived of it upon mere 
presumption, more especially as the right of hold- 
ing them in slavery, if it exists, is in most in 
stances capable of being satisfactorily praved. 
Gobu vs. Gobu, Taylor 115.. 


Tue defendant then proved he had brought 


the plaintiff from the West-Indies, had placed her: 


in a boarding-school in New-York, and in a few 
years after, sent for her to New-Orlearis, where 
she resided a few months with him, and left his 
house, and in a few days after brought oe pre- 
sent suit. ; 


Tue plaintiff claimed wages for the time she 


had resided with the defendant, but the court, 






























inclining to view her seryices, as the return of . 


gratitude, for the trouble and expence attending 
her education, withdrew her clatm therefor. 


JuDGMENT FOR PLAINTIFF.’ 
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' IN vs. MAYOR tc. OF NEW-ORLEANS. Faux 1810. ' 
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Tue Plaintiff stated he was in possession of Conlin 
a lot of ground in the faubourg St. Mary, may remove 
-whereupon he had built a house and defendants ae 
sent the forgats or galley slaves, who pulled down 
and destroyed the house and drove off the plain- 
tif from the premises. ; . 
Tue defendants admitted the demolition of 
the house by their order, but justified it on the 
ground, that it was a new house, and was built 
in one of the streets of the said faubourg. Issue 
being joined: : 
THE city-surveyor proved, that hearing that 
the plaintiff was building a house in the street 
: he went on the premises, afd drew ‘he line of 
‘the street, on which he directed the plaintiff to’ 
place the house, at a time when three tiers of 
bricks only were laid. Nevertheless the plaintiff 
went on, and placed his house eighteen feet in 
-. the street. 
is ‘Some doubt arose on the accuracy of the line 
; drawn by the city-surveyor, but the cause prin- 
* 4 cipally turned on the question whether admit- 
ing that the house was in the street, the defendants 
could lawfully demolish it. 
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Duncan and Moreau for the defendants. Any 
ene may pull down or otherwise destroy a com. 
q mon nuisance as anew gate or evena new house 


erected on the highway. 3 Bac. Aor. 687. 
4 . Aa 
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Fatt 1810. If one puts wood in the street before his hous& 
First District... : . ; 
om Jit is a nuisance. 3 Com. Dig. 28. 





DavuBLIn 


a Tue Corporation are by law authorised te 


Mayor or N. make bye-laws for the regulation of the streets 
@OusEans. 


Acts Leg. Co. p. 15, and in pursuance theretg 
they have enacted, Ord. Corp. p. 87 that every 
house to be built should be erected on the line 
of the street, to be given by the city-surveyor, 
and that every building erected in the street 
should be demolished at the expence of the 
owner. 
By the 3 part. lid, 23, tit. 32. If a house 
"be built on the street, or on the commons, the 
Corporation may destroy it. Greg. Lopez’s note. 


Mazureau and Paillette for the plaintiff. The. 

. Zuthorities cited from Bacon and Comyns are 
evidence of the common law of England, but 
we are not in this territory regulated by that law. 


Te ordinance of the Corporation cannot avail 
the defendants, because it is contrary to the Cons- 











titution of the U. S, and contrary to the laws of 


the territory, and their power to make ordinan. 
ces Is limited by their charter—their ordinances, 
when contrary to that constitution and those - 
laws, are void. 

Tue laws of Spainas they were.at the cession, 
are the laws of the territory, and every ordi- 
nance of the corporation repugnant thereto is 
void, 7 
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Tue ordinance cited is contrary to one of the 
Leyes del Ordonamiente Real, Ley. 2. lib. 3, tit. 
14. re-enacted in the Recopilacion de Castilla, Ley 





Lee 


Fatt 1810, 
First District. 
J 





Haunean 


1. hid. 4, tit. 13. to Curia Philipica 175 Art : 22. Mixén, or N. 


TueEse laws expressly provide that if the cor- 
poration of any city are disseised of any of 
their land, they shall bring suit therefore, and 
if they use force to regain possession they shall 
forfeit their title to the premises, 


By the Court, Martin J. alone. There is no 
necessity to determine whether according to the 
laws of this territory a nuisance may be abated 
by any individual. 

Tue ordinance of the corporation is not re- 


- pugnant to the constitution of the U. S, nor to 


any of the laws of-the Territory. 

Tue Spanish Laws quoted by the plaintiff’s 
counsel relate only to lands belonging to the 
corporation, as their private property, 

SrreEeTs are not the property of any one, they 
belong to the whole community, They are not 
the property of‘the corporation, for if they: were 


- the corporation could exclude the whole world 


from the use of them—-on the contrary the use 
of them belongs to the whole world. They are 
hors de commerce, and cannot be the object of a 
contract of sale, Pothier Contract de Vente 13. 

Tuey have not seised the premises—they 
have only removed an obstruction—they hav¢ 
taken no possession, 


Ontzans. 
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Fart 1810. THe 3d partida and the commentary of Greg, 
First District. aH . : 
ww — Lopez are authorities in point and accord with 
Wueton the Roman Law. Curent autem..../Fdiles....ut 
ieee, nullus effodiat vias—negue construat in viis al. 
quid....si liber demonstretur cdilibus.  diles 
autem mulctent eum secundum legem, and quod 
JSactum est dissolvant ; Dig. hb. 43, tit. 10. 
JUDGMENT FOR THE DEFENDANTS, 
ee 
‘WHETTON vs. TOWNSEND. 
Affdavitmade Vorse had obtained an order to arrest the dee 
before thedebt fendant, on a petition dated the 7th of February, 
ispayable,bad. . —_ ; 
to which was annexed the plaintiff’s affidavit, 
before a notary in New-York, stating that the 
defendant owed him a sum of money on a note 
which would become payable on the 13th of 
February and the affidavit of the plaintiff’s agent in 
New-Orleans, stating his belief of the defen. 


dant’s intention to remove, &c. under the 224 


section of the act of 1807, chap. 1. 


Alesander for the defendant. The order must 
be rescinded and the defendant discharged, for 


the affidavit is insufficient. The plaintiff has 
made oath at a time when there existed no debt. 


By the Court. The oath was made seven 
days before the note was payable. There isnot ~ 
any fact sworn to which could justify the order 
to arrest. 


ORDER SET ASIRE, | 
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BARRET vs. BAIL OF LEWIS. Farr. 1810. 
First District. 
Aw action having been brought on several ba. vo 
» e roceedings 
notes of hand originally payable to Jno. Wood & against bail 
Co. executed by Lewisin Baltimore. The de- stayed, on col- 
: 4 jusionof plaun- 
fendant, some time after, was confined for debt, jj 
made application to one of the Judges for the 
benefit of the insolvent law of the state of 
Maryland, executed a bond for his appearance 
on a future day to answer the allegations of his 
creditors, was liberated and came to New-Or- 
leans, where the plaintiff, indorser of said notes, 
followed him and held him to bail. Lewis re- 
turned to Baltimore, in compliance with the con- 
dition of his bond : in the mean while judgment 
was had on the notes, and the plaintiff proceeded 
against the bail. . | ‘ 
A motion was now made to stay the proceed- 
ings, supported on an affidavit of Lewis and one 
of Shepperd, the bail. Lewis deposed that a 
notice of -his intention, to apply for the benefit of 
the act of insolvency, had been timely served on 
one of the firm of Jno. Wood & Co. and of the 
day on which he had been bound to appéar and 
answer the allegations of his creditors. That 
he had appeared accordingly and the matter had 
been postponed, from day to day, on the motion 
of the counsel of the firm, with the consent 
of the deponent to give his creditors the op- 
portunity of examining his books, papers and 


transactions in business. That the matter 
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being thus delayed till the latter part of the 
term, the counsel of the firm and that of 
Atterbury, another of his creditors, filed allega. 
tions which imposed upon him the necessity of 
procuring evidence from New- Orleans, so that 
the consideration of the allegations could not take 
place during the term and were accordingly 
postponed till the next. ‘The deponent further 
made oath of his belief that the allegations were 
filed with a view.to delay him in obtaining his © 
discharge, until judgment could be had against. 
him in New-Orleans : and his bail could be fixed 
with the debt, and to the declaration of one of 
the firm of their expectation of saddling the bail 
with the debt. | 

Shepperd, the bail, stated in his affidavit the 
inability of Lewis to pay the debt, that the tes. 
timony had been procured and forwarded to Bal- 
timore, and would in the deponent’s belief enable 
Lewis to refute the allegations of his creditors, 
and that the plaintiff was a partner of Jno, Wood 
& Company. 


Prevost and J. R. Grymes, in support of the , 
motion. The collusion between the plaintiff 
and his partner, in Baltimore, in attempting to 
prevent Lewis from obtaining his certificate till 
it would be too late for his bail to plead it in their 
discharge, in the present action, will no doubt 
induce the court, if they grant no other relief to 
suspend the proceedings against the bail, till it 
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be known whether Lewis will obtain his certi- 
ficate. ‘The bail is always treated with indul- 
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nce; where no injury is thereby done to the Barret 


plaintiff. 3 Dallas 478. 

No injury would be done to the plaintiff by 
a stay of the proceedings, for if the principal 
was surrendered or in custody upon an execu. 
tion and afterwards obtained his certificate; the 


court would discharge him, as they would the 


bankrupt’s property in the hands of the Sheriff. 
2 Strange 1196. 1 Bos. and Pull. 427. 1 
Burr. 244. 3 

Tue principal is priviledged from arrest, in 
Maryland, in consequence of the Judge’s order 
there and therefore the bail could not take him 
there untill the proceedings on his application 
for relief are ended and his final discharge grant- 
ed or denied, 1 Bac. 342, 3 Dallas 378: 

Aut the plaintiff ought to expect is that the 
bail may stand as security for the principal’s 
final discharge or surrender. 1 Strange 419, 
8 Dallas 478. 


Duncan and Alexander, Contra. The au- 
thorities cited are decisions on the doctrine of 
bail as known to the common law of England, 
or regulated by British statutes. The territorial 
statute gives a remedy, tho? much more sum- 
mary, bearing a considerable analogy to the Eng- 
lish Sci. fa. It allows us, on the return of the 
non est inventus after ten days notice, to obtain 
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Ba, of Lu 
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judgment on motion against the bail, unless good. 
cause be shewn: When at this point we are 
precisely where bail on a Sct. fa. would be 
when called upon to shew cause. The same 
cause which could successfully be shewn in En. 
gland would prevail here, with perhaps the ex. 
ception of a forced surrender, as our statute 
contemplates a voluntary one only. 


By the Court. Bail is required in this terri 
tory forthe purpose of securing the plaintiff from 
the flight of the defendant and for no other pur. 
pose. Jt is the same in England. The court 
will therefore think themselves justified, if in the 
attainment of justice, they grant to persons whe 
become bail the same indulgence, which the 
British Judges have granted, when it does not 
appear that the indulgence was granted there in, 
pursuance of a statutory clause, which is not te’ 
be found in our Code. 

Tey protect the bail against collusion. So 
must we. The case appears sufficiently strong to 


induce us to give time to the parties to place the — 


whole matter fairly before the court. 
PkOCEEDINGS STAID. 
eer, ee 
ELMES vs. ESTEVAN. 
Pennine the suit, the defendant made a. 
cessio bonorum, and the plaintiff proceeded to 
judgment. 
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by a writ of seizure, which is a proceeding in 


fected by legal proceedings to which the new 
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Brown for the Syndics. The judgment. is Favs 1810. 

: First District. 

irregular and ought to be set aside. When ay 

debtor cedes his goods to his creditors, the Judge Emus 

who orders a meeting of the creditors, directs 2 Eyrevaw. 

stay of proceedings. It is therefore irregular to 

go on to judgment in suits against him. Farther, 

the cession operates the civil death of the debtor. 

He cannot consequently remain a party in a 


suit. 

































Prevost for the plaintiff. The suit originated | 


rem. On the cession the premises pass to the 
creditors cum onere. A creditor who has a lien 
on any part of the estate of his debtor, is not 
bound to take any notice of an assignment made 

~ by the debtor. Whoever has acquired any ine 
terest in the premises is sufficiently notified by 
the seizure, and will on application be admitted 
to defend the suit. 


By the Court. The Judge’s order stops all 
proceedings against the debtor, whether they be 
carried on against his person, general estate, or 
any part of it. All proceedings against his per- 
son or property are irregular. He becomes by 
his cession disinterested, in a certain degree. His 
rights pass to other persons, and cannot be af- » 


Owners are not parties. 


JUDGMENT SET ASIDE, ; 
Bs 
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PAKER vs. HUNT & AL. et 
Alexander moved to dissolve an attachmen€ | 


Attachment issued on the affidavit of a third person, whodid 


onthe oath of a 
third person, 
when bud. 


Proceedings 
not stayed ull 
scheduie filed. 


not state himself to be the -plaintifl’s agent, nop ~ 
’ appeared to have any personal knowledge of the , 
claim. . 


Duncan, contra. The law requires only that the 
debt be swornto. In this case, however, the cb.: 
jection comes too late, for the property attached 
has been bonded. 


Alexander for the defendant. It was bonded 
by the garnishee and likely with a view to obtain 
relief by shewing the illegality of the process. 


1 


By the Court. The Judge who orders the 
attachment must be satisficd of the justice of the’ 
plaintiff's demand. ‘he oath of a person who, 
does not appear to have any knowledge of it;: 
except what he receives from the principal who _ 
does not swear, can go but little way to satisfy 
him. If the process issued improperly, the 
property might be rightfa'ly obtained by giving’ — 
bond, without thereby waving any legal objection. 

ATTACHMENT DISSOLVED. 
—t 5 
JOHN GRIEVE’S CASE. 

Cessio Bonorum. The Court refused to stay 
procecdings and < ‘pFoint provisional syndics, no 
schedule, accompanying the petition : time 
being prayed to make one. 

















nent — 
did? 


hor 


the 


hed 


ded 


the 


vho 
f it; 


vho | 


isfy 
the 


ing” cr 


Olle 


ay 
no 








OF THE TERRITORY OF ORLEANS, 


“WONRO vs. OWNERS OF SHIP BALTIC. 


- urs was an action to recover damages for 


out of several boxes, shipped for the pla 
account. Plea, the general issue, 


Tue evidence was that after the arrival of the 
ship, the boxes were landed on the levee and 
carted to the plaintiffs warehouse. Afterwards 
some customers attending, one of the boxes was 
opened to shew them the contents, and a defi- 
Ciency was discovered. ‘The master of the ship was 
immediately sent for, and an examination of the 
boxes took place in his presence : several of the 
boxes evidently appeared to have been broken in, 
and a witness examined two or three days after, 
deposed that when the goods were landing, he 


~ had noticed that several popes round 'the boxes 


were broken. 


Brown for the defendant. The liability of 


the master ended, when the goods were received 


by the clerk, on the levee, and carted away to 
the warehouse. On the arrjyal of the ship, the 
freighter is entitled to the delivery of his goods— 
he is generally. unknown to the master—his cart. 
men, clerks and servants are still more so, 
Neither is the master to be accountable for the 
infidelity of the freighter’s agents at the place of 
shipment. His signature, at the foot of the bill of » 
lading, proves only the general, exterior and ap. 
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parent quality of the packages receipted for. He 


is to deliver the goods, as he received them. 
1 Valin, Ord. de la Marine. 


Prevost for the plaintiff. The bill of lading | 


proves that the goods were shipped in good or. 
der and well conditioned. There is evidence that 
they were not landed thus. One witness swears 
the ropes round the boxes appeared broken, 
The freighter was guilty of no neglect in not 
examining the contents of the boxes beforé his 
clerk took them away : he could not open the 
boxes, and spread the goods on the levee. 


By the Court, The receipt of the goods by 
the consignee, without any objection made, is 
conclusive evidence of his being satisfied, that 
they are in the condition in which they were to 
be delivered, If the ‘consignee discovers, from 
the outward appearance of the boxes or bales, 


that they have been opened, he ought either to 


refuse to receive them till the contents be exa- 
mined, or inform the master of his suspicion, 
and require his attendance, or that of some of 
the persons in the ship, at the warehouse or 
other convenient place.. But if he takes them 
away, out of the sight of the master, without 
saying any thing, and deposits them in such 


place where he and his agents only have access, 


he will be precluded, by his absolute and unqua- 
lified acceptance of the goods. 
Jupcmenr FoR DerenpDanTs. 
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